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The below described is SIGNED.
//é«ﬁ»aj&%w

JUDITH A. BOULDEN
U.S. Bankruptcy Judge

Dated: March 18, 2009

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH
Inre: Case No. (08-20105
C.W. MINING COMPANY, a Utah Chapter 7
corporation,
Debtor.

MEMORANDUM DECISION DENYING COP COAL DEVELOPMENT COMPANY’S
MOTION TO REQUIRE THE TRUSTEE TO ASSUME OR REJECT LEASE, AND
GRANTING TRUSTEE’S MOTION TO EXTEND TIME FOR TRUSTEE TO ASSUME
OR REJECT EXECUTORY CONTRACTS OR UNEXPIRED LEASES OF THE
.DEBTOR:~

Before the Court are two 1110£i§1‘_j$: (I)COP Coal Development Company’s (COP)
Motion to Require the Trustee to- Assume or Reject Lease (Assumption Motion); and (2) the
chapter 7 trustee’s Motiqﬁ‘.tolExten.d' Tﬁne for Trust.ee to Assume or Reject Executory Contracts
or Unexpired Leases of ]jcbtor (Extension Motion).

The peiiji‘:i“éérﬁaﬂr‘enbi'iéfed the legal issues and presented evidence and argument to the

Court. F ollow‘ing‘.’foﬁi: days of evidence concluded shortly before the expiration of the time limit
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specified m 11 U.S.C, § 365(d)(4)(A)(i),' these matters were taken under advisement. After
considering the evidence, assessing the credibility of the witnesses, considering the arguments of
counsel, and conducting an independent review of applicable case law, the Court issued orders
denying the Assumption Motion and granting the Extension Motion immediately prior to the
expiration of the statutory period. This Memorandum Decision contains the findings of fact and
conclusions of law supporting those orders.
I. JURISDICTION
Jurisdiction is proper under 28 U.S.C. §§ 1334 and 157(a). This is a core matter under
28 U.S.C. § 157(b), and this Court may make a final determination. ..
II. FACTS
Status of the Case
Aquila, Inc. (Aquila) and others filed an involuntar}‘% chapt'ér . lj:l.i-'petition against C.W.
Mining Company (Debtor) at 3:36 p.m. prevailing MST on‘ Januiafj? .8, 2008. Aquila is a judgment
creditor of the Debtor, having obtained a §24 miﬂion _‘]:u&?gmént: against the Debtor in October
2007 through proceedings in the United States Distriéf Court for the District of Utah (USDC).
The Debtor answered the involuntary’ petltlon,dmputmg the allegations contained therein, but an
order for relief was entered 011/S¢ptelﬁ1;er;2.'6, 2008. Shortly thereafter, Aquila filed a Motion For
Appointment of Chapter 1=<'1":A‘".Frustée, or Alternatively, to Convert Case to Chapter 7 (Conversion

Motion). This Court granted the Conversion Motion, and the case was converted to a chapter 7

! All future statutory references are to title 11 of the United States Code unless otherwise

indicated.
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case on November 13, 2008. After a disputed election, on January 8, 2009 the Court ordered that
the interim trustee Kenneth A. Rushton (Trustee) serve as the frustee in the chapter 7 case.
The Agreement

The Assumption Motion and Extension Motion relate to certain real property and other
executory contracts and leases. The real property lease, designated as the Coal Operating
Agreement (Agreement), was executed in March of 1997 by Ben Stoddard, as president of the
Debtor, and Joe Kingston, as president of COP. Under the Agreement, COP as owner granted
the Debtor as operator, among other things, the exclusive right to mine and remove 'c_q al from
various tracts of land, including the Bear Canyon Mine, for a period of 25 yeérs. ’I._‘he Debtor
operated the Bear Canyon Mine under this Agreement from 1997 forwafd. ‘ Between late 2003
and 2005, a contract dispute arose between the Debtor and Aquila ’;h,at _réSu_ltéd in the $24 million
judgment. Sometime in late 2007, the Debtor changed its nnmng method from continuous mining
to longwall mining in an attemnpt to increase producfcio’r'ff_ani& fr’,evenué.

On November 9, 2007, Joe Kingston on beha]f of COP sent a letter to Charles Reynolds
(Reynolds), president of the Debtor since 2004, inforinjﬁg him that the Debtor was in default
under the terms of the Agreement, spe_liirig _oﬁf:'-tlie':épeciﬁc defaults including delinguert royalty
payments and accounting for coal r;31n0-\red,'i'ahd explaining the steps that the Debtor needed to
take to cure those defaults'(b;afault-N otic;). The default provision of the Agreement states:

If [Debtor] shall -1j0t co.inply with any of the provisions, or covenants, or

agreements herein written and contained, and such default shall continue for a

period _pf '60*‘_days\aﬁer service of written notice, by certified or registered mail, by

[COPY identifying the default and specifying with reasonable particularity the -

nature-._é_md extent thereof, then and in such event this Agreement may be
terminated and all of the rights of the [Debtor] shall cease and be wholly
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determined and [COP] may at once take possession of any or all of the properties

herein described.

The Debtor and COP apparently considered that the Default Notice triggered the commencement
of the 60-day cure period under the Agreement.

Aquila considered the Agreement to be a valuable asset from which it could collect its
Judgment and was concerned that the Debtor might attempt to transfer its assets or terminate the
Agreement to pi‘event Aquila from executing and recovering its judgment. At Aquila’s request,
on December 19, 2007, the USDC entered a Supplemental Order in Aid of Enforce__ment of
Judgment (Supplemental Order) in support of Aquila’s $24 million judgment. The Sﬁpplemental.
Order precludes the Debtor from taking “any action that may result in the 'téyfmjnation of [the
Agreement].” |

The Supplemental Order was forwarded to Carl I(.i]1gs_to;1, Xi?l;o ﬁ}as the Debtor’s attorney
in the USDC litigation. Carl Kingston was the registered égent .flb'r‘ t_he‘ Debtor and COP. Heis
also Joe Kingston’s cousin.® During the latter pa_l_'t-.oflidOT, and iiﬁo early 2008, Carl Kingston
had several meetings with Reynolds about the staﬁ:ué O‘f the Agreement and COP’s Default Notice.
He also was in contact with Paul I{jllgstdfi? ‘ognct_of fche bebtor’s shareholders, regarding the status

of the Agreement and the de]jnquent"royalfy'p_aynnents.“

z The Agreement was modified in 2000, but the amendment did not impact this provision of

the Agresment.

: Carl Kingston is a member of the Davis County Cooperative Society, Inc. The Board of
Directors of that entity are Wendell Owen, Marvin Kingston, John Brown, John Gustafson and Bill
Stoddard. Paul Kingston is 1lie Trusiee in Trust. Carl Kingston indicated that this position is akin to a
Chief Executive Officer.- The Debtor’s Statement of Financial Affairs shows that John Gustafson also
acted as the Debtor’s vice president.

4 There was testimony that Rachel Young, Paul Kingston, and Joe Kingﬂon are all
shareholders in COP, although Rachel Young testified that she is no longer a shareholder.
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On January 3, 2008, Joe Kingston on behalf of COP sent a letter to the Debtor that
provided: “You are hereby notified that as per the terms of the [Agreement] between [COP] and
[the Debtor], the [Agreement] will be canceled at the end of the notice period unless the default is
cured prior to the end of the 60 day notice period.” Sixty days after service of the Default Notice
was January 8, 2008. In response to this letter, Reynolds contacted COP to seek a resolution by
which the Debtor could avoid termination of the Agreement. Joe Kingston on behalf of COP then
sent letters dated January 5, 2008 and Jamuary 6, 2008 to Reynolds in which COP sets forth lists
of terms that the Debtor would have to comply with in order to continue mining, 'BOt}l letters
required the Debtor to acknowledge that the Agreement would terminate at the close of business
on January 8, 2008, and that the Debtor would have no more rights, title, claim Qr;interest under
the Agreement. In spite of the Supplemental Order that precluded the Debtor from taking any
action that might result in the termination of the Agreement, and the fact that the default period
had yet to expire, Reynolds agreed to the terms of thes'e: 1efters.; COP and the Debtor then
purported to enter into a new Coal Operating Agi'éelﬁer;t on January 6, 2008 (New Coal
Operating Agreement) under which the Debtor would continue to have the right to mine coal at
the Bear Canyon Mine.

The In;fo'lu:ntary Filing and Sale

On January 8, 2008, prior to th.é‘cl.ose of business, Aquila and other petitioning creditors
filed an involuntary 'ba'rilﬂ'uptcy petit:ion against the Debtor. After this date, the Debtor continued
to operate the Bear C;IDYQ\l’l_Miﬁe under § 303(f) of the Bankruptcy Code. The Debtor maintains
that its authorfi;ation to conduct mining operations arose under the New Coal Operating

Agreement, not under the Agreement. On May 9, 2008, the Debtor received another letter (May
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9" Letter) from Joe Kingston on behalf of COP reminding Reynolds that the Agreement had been
terminated, asserting that the Debtor had failed to meet the conditions to accept the New Coal
Operating Agreement, and notifying the Debtor that unless all terms of acceptance were met by
June 5, 2008 the Debtor nust vacate the Bear Canyon Mine by July 5, 2008. It was shortly afier
receipt of the May 9" Letter that Reynolds began contemplating a sale of the Debtor’s assets to a
third party.

Reynolds testified that by May 2008, the Debtor was unable to meet its contractual and
payroll obligations as well as payments to many of its trade creditors.” Reynolds, therefore,
decided that he would attempt to sell the Debtor’s assets and rights to the Béar"Canyoﬁ-Mine.
Reynolds testified that he looked into financing and investment options 'Befo_re éittémpting to sell
the Debtor’s assets, but that no party was interested based on the Qo,mni.éﬁc:m.ﬁent of the
mvoluntary case against the Debtor. As a result, Reynolds "t":'oﬁ%aq"gf:d:E]Jiot Finley (Finley), the
president of Hiawatha Coal Company, Inc. (Hiawatha)f;m i'at:ej_Ma_y 5008. Hiawatha, which
occupied a mine permit area adjacent to the Bear. (_iénjzon Miné, had previously mined coal from
above-ground slurry residue, but did not begin undergrdﬁhd coal mining until June 2008. Finley,
who worked in computer pro gra1mning and‘l‘ietv&cafk design before June 2008, had worked at one
time as a miner for the Debtor, but had"notxbeen employed in a management level position and
had no longwall mining cxp’¢1‘£encé. F il-ﬂe;f’s brother Nate, who is Hiawatha’s vice president, did
not work full time fg),r Hiawathé and maintained outside employment before June 2008. Mark

Reynolds, Charles Rej}ndlds? brother and Hiawatha’s mining engineer, worked as a compliance

5 It is unclear, however, if that circumstance occurred because the Debtor continued to pay

pre rather than postpetition debt, because the Deblor made payments to COP under the New Coal
Operating Agreement rather than the Agreement, or because of adverse operational circumstances.
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officer for the Debtor and now performs that function for Hiawatha. Prior to June 2008,
Hiawatha contracted with the Debtor to do its compliance work. The Finleys and the Reynolds
are all members of the Davis County Cooperative Society, Inc.

Reynolds testified that after his initial contact with Finley, he contacted Joe Kingston on
behalf of COP to determine if COP would be amenable to the sale of the Debtor’s assets to
Hiawatha. Finley, Reynolds, Paul Toscano (bankruptey counsel for the Debtor) (Toscane), and
Carl Kingston gave inconsistent testimony about their respective involvement in the negotiation,
preparation, and execution of the Purchase and Sale Agreement between the Debtor and
Hiawatha (Sale Agreement). For example, according to Reynolds, his involvmﬁent in the
negotiations was limited to setting up meetings and coordinating things b'e‘twecnl Finley and Joe
Kingston. Both Carl Kingston and Finley recalled that Reynolds had mdfe involvement in the
negotiations and preparation of the Sale Agreement than R_eyﬁolds ﬁd'1njtted to while testifying.
Car] Kingston’s testimony shows that he drafted the Sfe'ile_. Agreemeﬁt, but was taking drafting
suggestions from others including Paul Kingston.jj-:.(.:‘e;rl-Kjﬁgstdn also acknowledged that no
lattomey represented Hiawatha in negotiating the sale. "

Toscano testified that he couns‘élé'd‘tﬁe' Debtor to conduct an arms’ length transaction
when it decided to sell its assets.® Tt is’éléaf that Toscano’s admonition to the Debtor was not
followed. For example, the S%ﬂé Agreemént contemplated a sale with no cash consideration but
instead the alleged assumpticﬁ of se;:ured debts owed to various entities including World

Enterprises, ABM, Tne. ;'=and,.Security Funding, Inc. that have familial ties to the sharcholders and

6 A review of the Debtor’s Corporate Ownership Statement reveals that Paul Kingston,

Rachel Young , and John Gustafson are shareholders of the Debtor. Paul Kingston is also a shareholder of
COP.
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officers of Debtor, COP, and Hiawatha,” The Debtor also contemplated e sale to an entity whose
president (Finley) had no managerial experience in underground mining and was not experienced
in longwall mining.

There was also inconsistent testimony regarding the Debtor’s alleged voluntary
relinquishment of its coal mining leases. Reynolds testified that the Debtor voluntarily
relinquished its interest in any coal mining lease it had with COP so that COP could enter into a
new coal mining lease with Hiawatha and that this decision was discussed at a meeting where
Toscano was present. The decision was purportedly memorialized in a letter Reytiolds sent to
COP on June 23, 2008. Toscano and Carl Kingston both testified that ther di:d not see: a copy of
this letter until it was faxed to them on or about July 8, 2008. And desplte being counsel to the
Debtor, Toscano never recalled a meeting where this voluntary rel_ilz;rquiiél'imen.t. ;was discussed.

The testimony explaining the execution of the Sale Agreement is'sketchy at best. The Sale
Agreement and Bill of Sale bearing a date of June 24, 'ZOOE;;:Wa_s siéned by Finley for Hiawatha
and Reynolds for the Debtor. It is unclear when b.l;j-’w.k.@'e ﬂie'signjng of the documents took
place because it was not at Toscano’s office as indicated in the Sale Agreement. Section 1.02 of
the Sale Agreement titled “Proprietar.y“VI‘11f01jmﬂt'i0n:“Per1nits, Good Will Improvement and
Intangibles” states that the Debtor sells to Hié'\&atha “[a]ll proprietary information permits and
intangibles, including but not iimited to trade marks, trade names, copyrights and othr [sic]

intellectual property, .fwat;er rights and agreements, rights of way, permits, customer lists . . . . The

“Finley testified that Hiawatha is owned by its shareholders. Some of those shareholders
are Finley, Paul Kirigston, and Earl Johnson. World Enterprises employs Rachel Young and she also acts
as its Secretary Treasurer. She services notes for ABM, Inc. and also does at least enough work for
Security Funding, Inc, that this entity authorized her to file a proof of claim on its behalf.

7
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transfer of assets listed in this paragraph shall include but not be limited to the permits listed on
Exhibit ‘B’ attached hereto and will be subject to any required approvals of third parties.” The
permit by which the Debtor is authorized by the Utah State Division of Oil, Gas and Mining
(DOGM) to conduct mining operations is included in Exhibit B to the Sale Agreement.

When or if the sale was actually consummated is difficult to determine. After the end of
June 2008, the majority of the Debtor’s employees went to work for Hiawatha including Charles
and Mark Reynolds. The Bear Canyon Mine continued to be mined using the equipment
previously used by the Debtor (and which are the subject of some of the other e_xecut_o_ry contracts
and leases at issue in the Extension Motion) employing the longwall mining 1héthod. The account
name for at least one of the vendors continued to show the Debtor’s I}aiﬁe. 'Hiéwathé continued
to lease water under contracts between the Debtor and Rachel Y:o_ung-_(f .66 anﬂ Paul Kingston’s
sister) and the Debtor and Joe Kingston. The Debtor’s on—r{)é& Véh;iclles' were never retitled to
Hiawatha. Hiawatha allegedly paid the purchase price’-df $:“1.14,(;)75,0:07.69 through an assumption
of the Debtor’s secured debt owed to World E11tei1§riscs,_- S.e‘(.:u'rity Funding, Inc., and ABM, Inc.
and Finley eventually executed assumption__argremnentsiwwitll these three entities. However,
Hiawatha did not pay any amounts to,_tﬂe’se_:t]in.rééi entities and in December 2008 Rachel Young
filed proofs of claim against this esfate on b'ehaif of World Enterprises, Security Funding, Inc. and
ABM, Inc. for both the secm;cjad ém‘ounfs ﬂiawatha assumed and unsecured amounts. Although
the Sale Agreement provi_ded for Hiawatha’s assumption of the Debtor’s debt as consideration for
the sale, RaChQI'YOll%.l'."l-g 'testiﬁéd that Hiawatha’s agsomption of the Debtor’s secured obligations
was not inten&gad_ tp reheve the Debtor of its secured debts. Instead, the parties intended both the
Debtor and I—Iiaw.atha to remain liable for those secured claims after the sale. The Sale Agreement

did not include an assumption of the judgment that the Debtor owed to Aquila.
Opin0540.wpd 9 Mareh 18, 2009
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Again, when and if the sale was actually consummated is difficult to determine, but what is
clear from the evidence presented is that some of the sale documentation was not completed and
executed in late June 2008, including the documentation necessary to cause various governmental
authorities, including DOGM, to transfer the Debtor’s right to mine coal to Hiawatha.

The Preservation Order

Shortly after June 24, 2008, Aquila filed the Motion of Aquila, Inc. for Order Preserving
and Protecting Assets of Bankruptcy Estate and Requesting Notice and Hearing in Connection
With Debtor’s Purported Sale of Substantially All Operating Assets to a Related Entity
(Preservation Motion). After an evidentiary hearing, this Court entered its Memorandum
Decision Denying in Part and Granting in Part Motion of Aquila, Inc._‘f'o'r Order Preserving and
Protecting Assets of Bankruptcy Estate and Requesting Notice and .H'eafhig i1 Connection With
Debtor’s Purported Sale of Substantially All Operating Assets tb_ @Réla’téd Entity and an
accompanying Order (collectively “Preservation Order";). Ih.it_s Preservation Order, the Court
ordered,

that from this point forward any use, transfer, ot disposition of any of the Debtor’s

assets outside the ordinary course of the Debtor’s business is subject to the

provisions of § 363 of the Bankruptcy Code. If the Debtor wants to transfer, sell,

or seek approval of the transfer or sale of its assets to Hiawatha or any other party

outside the ordinary course of the Debtor’s business, a motion must be filed, set

for hearing, and properly noticed out to all parties pursuant to the Bankruptey

Code and Banlauptcy Rules. This order applies to any portion of the Sale

Agreement or any other post-petition transfer that has not yet been consummated
including the approval of the sale by various governmental agencies and regulatory

Since tiie issuance.of the Preservation Order, the parties have attempted to consummate
the sale. By docurnent with an effective date of October 30, 2008, Reynolds and Finley executed

a Transfer and Assumption Agreement with John Deere related to a John Deere 320 Skid Steer
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Loader used at the Bear Canyon Mine. The Debtor and Hiawatha have attempted to persuade
DOGM to reissue the permit to mine the Bear Canyon Mine, and to transfer the Debtor’s
1'ec1a1nation bond into Hiawatha’s name.

Trustee’s Actions

Once appointed, the Trustee began investigating assets that may be available for
distribution to creditors, including recovery of transferred assets under a variety of legal theories.
The Debtor has complicated this process by filing an incomplete Statement of F inancial Affairs
and Schedules, and by filing late its list of creditors. The Trustee has spent much of his early
months coming up to speed on the numerous motions filed by various parties: .Addi_tior.lally,
access to the Debtor’s books and records, including production repprts; 'l.iasb::e.en.’cc;'mplicated by
restricted access to the Bear Canyon Mine. But the Trustee has retaj,ngicél? Carl‘?ollastro
(Pollastro) and Michael Weigand, through Norwest Corpo_r_aﬁmi, ‘to ip"r_ovide expert advice and
opinions regarding the characteristics of the Bear Cany('j‘n Mﬁne, its éoal reserves, operating
conditions and equipment, and the marketability of 1ts as_seté; '

After visiting the mine, reviewing'tll_e Debtor’s -fét:érds, other state and federal agency
information and general statistics, and mterviéivhig'irarious individuals, the experts issued a report
in which they expressed concem about ﬁie Debfor’s and Hiawatha’s ability to effectively manage
the operation of the mine, to comply With .the numerous safety and regulatory requirements, and
to cost effectively e};traét the coal using the longwall mining method. Pollastro encountered some
resistance ﬁorp,the:f_o‘rméf\ éﬁployees of the Debtor when trying to investigate the Bear Canyon
Mine, Initially,_ he and the Trustee were denied access to the mine without a court order.
Norwest requeste;:l ﬁ1f01111at1011 about historical costs and production, coal quality, and other data

from the Debtor’s former employees. The former employees initially denied him aceess to the
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Debtor’s computers and records and delayed the production of the data. When the data was
provided, it was incomplete and did not provide the level of detail requested within a time frame
to be useful in the expert report. Despite these road blocks, Weingand and Pollastro were able to
reach the following conclusions:

. The total amount of coal reserves are estimated to be between 16 to 25 million
tons of coal based on current data.

. The total value of the in-place coal reserves at Bear Canyon Mine range between
$4 million and $20 million.

. Estimated coal production costs for the Bear Canyon Mine are between $30-$40
per ton, F.Q.B. rail.

. The market value of the coal ranges from $50-$75 per ton, F.O.B: rail on the spot
market and from $27-$40 per ton, F.O.B. rail on potential long term contracts.

. The close proximity of the Bear Canyon Mine to coal users and changes in the coal
market will invite offers to purchase the mine.

. Cessation of longwall mining for a period of time W111 not complonuse the integrity
of the mining equipment,

Pollastro also called into question the competence, safety record, and skill level of the
Debtor and those currently operating the Bear Canyon Mine. Amdhg other things, Pollastro
questioned the following: the Debtor’s decision to change its mining method from continuous
mining to longwall mining; the Debtor’s question‘ab.le' safety record; its lack of longwall mining
expertise; and its productivity levels. Both Reynolds and Finley disputed some of Pollastro’s
conclusions. Specifically, Reynolds, who is very familiar with the sandstone channel’s in the mine
and the access available to mine the Hiawatha Seamn, challenged Pollastro’s estimates of the cost
of accessing all of the Bear Canyon Mine reserve and the potential damages to the longwall
equipment if mining is temporarily shut down.

In connection with his investigation, Pollastro contacted potential purchasers to gauge

interest. Some of the entities contacted were Arch Coal, CONSOL Energy and various

investment groups. In sum, Pollastro concluded that the right to mine the Bear Canyon Mine is a
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valuable asset that could be successfully marketed and sold. The Court finds, based upon the
credibility of the witnesses, that Pollastro’s conclusions are credible.

The Trustee has yet to conclude his investigation into or recovery of the Debtor’s assets,
and on January 5, 2009 filed the Extension Motion seeking the maximum extension to assume or
reject the Agreement and an additional extension to assume or reject the other executory
contracts or until June 11, 2009. By an order effective January 12, 2009 and entered February 2,
2009, the Court extended the time for the Trustee to assume or reject the executory contracts or
unexpired leases of personal property until March 13, 2009. COP has objecteq to the Trustee’s
Extension Motion as it relates to the lease of the Bear Canyon Mine and filed 1ts Assuﬁﬁption
Motion seeking immediate assumption or rejection of any unexpired 1¢£a§é~befween COP and the
Debtor. .. |

Current Operation of the Bear Canyon Mine

Since the entry of the Preservation Order, Hiawat.h;a” hg;s--bee; operating the Bear Canyon
Mine, but Reynolds testified that he has grave coﬁéér;}s__réééfding the integrity of the mine and
potential damage to the longwall mining ¢qu_ipment if mlmng stops for even a short pel‘iOFI of
time. Reynolds also has concerns about the:é;bﬂi%y'bf the Bear Canyon Mine to continue
operations withbut additional capital an.d ec;iuiiament. Finley testified that despite his efforts to
rehabilitate the mine opcratic.n, the mine operated at a loss from June 24, 2008 until January or
February 2009. At ;1_1_&1&: time, | DOGM issued a cessation order instructing Hiawatha to stop all
continuous miping“ (mcludmg development of future longwall panels) and requiring all longwall
mining to cease after t_he éurrent panel is completed. The cessation order was issued because the

Debtor’s DOGM mining permit has not been transferred to Hiawatha yet. According to Finley,
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Hiawatha must post a reclamation bond before DOGM will transfer the mining permit.® Finley
and Reynolds testified that the Debtor currently has a bond with Lyndon Property Insurance
Company (Cumberland/Lyndon) (which it is required to maintain as per the Sale Agreement)”® that
is secured by a certificate of deposit or a letter of credit with U.S. Bank. It is Finley’s
understanding that Cumberland/Lyndon is only waiting for this Court’s approval to transfer the
bond to Hiawatha and, once that is accomplished, DOGM will lift the cessation order and issue
the mining permit to Hiawatha. Reynolds testified that Hiawatha did not have sufficient resources
to obtain its own bond at the time of the sale, but if the cessation order were lifted, it may be able
to obtain its own bond because after terminating continuous mining operatioﬁs, the mine has
begun to be profitable. But Reynolds also indicated that the operation'needs substantial additional
capital and equipment to become profitable as a longwall operation.

Since the filing of the Extension Motion, various individua’_ls associated with the Bear
Canyon Mine and with interests in the surrounding area_\.\an‘\d its resoﬁfoes have indicated that they
are not interested in working with or entering intq c.ontrac:ts with any company other than
Hiawatha. For instance, Joe Kingston an_d‘_Rachel Ydﬁﬁg, who are brother and sister, both
testified that they would be unwilling to AIIOWI‘any-'dther operator to lease their Huntington
Cleveland Irrigation Company water shares:in order to continue operating the Bear Canyon Mine,
Neither individual gave a 1'ea§§n ag to Why they would not allow another entity to Jease these

ghares. Joe K.ingstonﬂid_ admit that other individuals owned shares and that these shares are sold

8 i.‘ Finley also testified that Hiawatha may be appealing DOGM’s cessation order through its

administrative channels,

s Section 1.05 of the Sale Agreement states: “[Debtor] agrees to maintain the reclamation

bonds and its workers compengation insurance, in order for [Hiawatha) to complete the assumption or
replacement of [Debtor’s] bonds and insurance,™
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on the market from time to time. Hiawatha itself (through Reynolds) maintains that it will not
allow any other company to access the Bear Canyon Mine through its portal or access point.

Joe Kingston also testified that he has special trust and confidence in those individuals
currently employed by Hiawatha because mény of those individuals worked for the Debtor prior
to the sale in June 2008, he has observed them over the years and finds them to be trustworthy,
responsive, and competent, and has had few if any problems with the Debtor and its former
management since 1997, This testimony stands in stark contrast to the numerous letters COP
issued during 2007 and early 2008 informing the Debtor ofits failure to fulfill its requirements and
obligations to COP under the Agreement. Much of Joe Kingston’s testimony .fo.cused 61’1 the trust
and confidence he places in the employees and managers who are cm-;gﬁﬂy at tlia Bear Canyon
Mine. Joe Kingston testified that his willingness to enter into anBW'_cQ.all mmmg lease with
Hiawatha was based on the fact that it hired many of these nie;l. ; When pressed for the names of
these men in whom he places such trust and conﬁdencé};:;J o€ -'King-st(:):ln listed the following
individuals: Reynolds (President of the Debtor aﬁd-ﬁow_ 1113'_116 manager for Hiawatha), Finley
(current President of Hiawatha), Ken Duf_fet (safety), and iKe:vin Peterson (mine operations and
fabrication).

Joe Kingston maintains that the Agreement was only executed in 1997 because of the
special trust and confidence he had 111 the;se and other unnamed men, but there was little evidence
that Joe Kingston aqtually relied on the special skill or knowledge of those employed by the
Debtor in 1997 when. the Agreément was executed, or that the parties contemplated a close
association between thém in the actual operation of the Bear Canyon Mine. This testimony is also
belied by paragraph 10 of the Agreement whi&h states that “[e]ach obligation hereunder shall

extend to, and be binding upon, and every benefit hereof shall insure to, the heirs, executors,
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administrators, successors, or assigns of the respective parties hereto.” In total, the Court found
Joe Kingston’s testimony on this issue to be self-serving and less than credible.

From the above findings of fact, the Court makes the following conclusions of law.

IIL. ASSUMPTIOI-\T MOTION

In the Assumption Motion, COP asks this Court first to determine whether the Agreement
is an unexpired lease that the Trustee can assume or reject under § 365. Ifthe Court finds that the
Agreement is an unexpired lease, then COP urges the Court to inumediately require the Trustee to
assume or reject the Agreement.

Section 365 authorizes the Trustee to assume or reject unexpired leaées' of the Debtor.

An unexpired lease becomes property of the estate under § 541, if it;ha's'l'ﬁot terminated priorto a
bankruptcy petition being filed.”® A trustee has this authority evenif tlj.e..'debtor has defaulted
under the terms of the unexpired lease prior to a bankruptcy pé;[:i_tib‘r_;bcing filed.!! If, however,
the unexpired lease is terminated prior to filing, then thé_rc_; is not_h,jng:. for the debtor or the
subsequent trustee to assume. |

A, Statutory Exclusion

COP first asserts that the Agreement 1s not assumable because it falls within the

parameters of § 365(c)(1)(A), constitutes a pefsonal services contract, and is therefore excluded

10 Motorcycle Excellence Group, Inc. v. BMW of N. Am. LLC (In re Motorcycle Excellence
Group, Inc.), 365 B.R. 370, 377 (Bankr, ED.N.Y. 2006) (finding that unexpired franchisee lease is
property of the estate). Section 541 states:
(a) The commencement of a case ... creates an estate. Such estate is comprised of all the
following propetty, wherever located and by whomever held:
(1) ... [A]ll Jegal and equitable interests of the debtor in property as of the
commencement. of the case.

1 See § 365(b).

12 Moody v. Amoco Oil Co. (In re Moody), 734 F.2d 1200, 1212 (7th Cir. 1984).
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from the kind of executory contracts that a trustee may assume. A personal services contract 1s
one “which is personal in nature, where the personal needs, characteristics or personality of the
obligee are dominant factors in the reason for contracting.”*® Joe Kingston testified that he has
particular confidence in Reynolds, Finley and various other individuals who conducted and are
now mining coal at the Bear Canyon Mine because they have done a good job, they are willing to
work with other surface users, he has known them for years, and he would not have such
confidence in any other operators. Joe Kingston stated that the personal characteristics of the
workers were dominant factors in COP’s reasons for entering into the Agreement. But the
balance of the evidence on this point suggests otherwise. First, the Court notes that the
Agreement was entered into in 1997 over a decade before the involuntary petition was filed. Ben
Stoddard, who was the Debtor’s president at the time, is no Jonger employed by the Debtor or
Hiawatha. Joe Kingston was able to name three or four individuals in whom he has specific trust
and confidence and who still work at the Bear Canyon Mine. But-other than naming these
individuals, COP has not demonstrated persons 0'1‘. dﬁtiesﬁamed under the Agreement that are so
personal in nature that the characteristics or personalify of the coal mine operator could be.
deemed a dominant factor in the reasons fdr’éhtéfirig into the Agreement. Second, the Agreement
bears no resemblance to a persorial serviceS-contract and, in fact, contains a provision that allows
the rights and obligations of tile Agreelﬁent to be assigned. Joe Kingston’s self-serving é11d

unpersuasive testimony on this issue is unconvincing to this Court.

, P
- Clark v..Shelton, 584 P.2d 875, 877 (Utah 1978). In determining whether a contract is

one for personal services, the Court looks to applicable state Jaw, and in the absence of any ambiguity, the
Court looks first within the four corners of the document to determine its meaning. See Flying JInc. v.
Comdata Network, Inc., 405 F.3d 821, 831 (10th Cir. 2005) (noting that “Utah law is unsettled on the
issue whether the court may go beyond the four corners of the contract to determine whether the contract is
ambiguous™),
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In support of its argument, COP refers to the case of Powerine Co. v. Russel’s Inc." In
that case, the court found that a gasoline service station lease was a personal services contract
because it was executed on a written form where the provisions regarding the assignment of the
lease and subleasing had been stricken out.”” The court found that this demonstrated the parties’
intent to enter into a personal services contract that was not assignable.'® The facts and
circumstances of Powerine are distinguishable from this case. Here, the contract clearly provides
for the assignment of the rights and obligations under the Agreement. There is sinply no
mdication, but for Joe Kingston’s sketchy testimony, tilat the original parties to the Agreement
intended it to be a personal services contract.

COP also asserts that the Agreement cannot be assumed because it .fa'llé within §365(c)(2)
and is a contract to make a loan, or extend other debt financing or financial ,aC(.':.ommodations to
the Debtor. No evidence has been presented to support COP’s claim that the Agreement is a
contract to make a loan or extend some other ﬁnanqial 'écc.oimnoda't{.i.on to the Debtor."”

The Court concludes that the Agreement ii‘s‘.:alle_:ase of nonresidential real property. Itis
not statutorily excluded from assumption by.the Trustes as a personal services contract or a

contract to make a loan. Therefore, the 'Ag_;'éelﬁént falls within the purview of § 365.

1 135 P.2d 906 (Utah 1943).
5 Id.at913-14.
' Id at9l4.

17 Under § 365(c), the Trustee may not assume an unexpired lease “whether or not such
contract or lease prohibits or restricts assignment of rights or delegation of duties, if . . . (2) such contract
is a contract to make a loan, or extend other debt financing or financial accommodations, to or for the
benefit of the debtor, or to issue a security of the debtor, . . .”
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B. Prepetition Termination

Under § 541(b)(2) and § 365, the trustee does not have the authority to assume an
unexpired nonresidential lease that terminated prior to the filing of the bankruptcy petition, and
such a lease does not become property of the estate.”* “However, the termination must be
complete and not subject to reversal, either under the terms of the contract or under state law.”"®
In determining whether an unexpired lease has terminated prepetition, and the extent of a debtor’s
interest in property as of the petition date, courts must refer to state law.*® Consequently, this
Court must look to the Agreement and Utah law to malke this determination. Under Utah law, the
initial review of a contract begins with a court examining the contract itself to ascertain the intent
of the parties.”’ COP sent the Default Notice to the Debtor (at the earﬁz;st) on November 9, 2007
informing the Debtor that it was in default. The Default Notice provided t__he‘Debtor with specific
actions that the Debtor needed to take to cure that default. Uﬁder p;':li‘agraph 9 of the Agreement,

the Debtor had 60 days after the Default Notice was given to. cure. the defaults or "this Agreement

may be terminated and all of the rights of the [Debtor] shall cease and be wholly determined and

18 In re Memphis-Friday's Ass'n, 88 BR. 830, 840 (Bankr, W.D. Tenn. 1988).
19 Moody, 734 F.2d at 1212 (internal citations omitted).
2 Motorcycle Excellence, 365 B.R. at 378.

a1 See Gillmor v. Macy, 121 P.3d 57, 69-70 (Utah App. 2005) (stating that “[o]ur rules of
contract interpretation require; [i]f the language within the four corners of the contract is unambiguous, that
courts first look to the four corners of the agreement to determine the intentions of the parties ... from the
plain meaning of the contractual langnage. However, Utah law does not strictly require courts to only view
the terms of a contract within its four corners, according to their plain meaning, when making the
determination of whether there is an ambiguity in a contract™) (internal citations and quotations omitted)
(emphasis in original}.
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COP may at once take possession of any or all of the properties herein described."* Sixty days
from November 9, 2007 (Friday) was January 8, 2008 (Tuesday). The cure period did not expire
until close of business on January 8, 2008. The involuntary petition was filed on January 8, 2008
at 3:36 p.m. prevailing MST. The termination of the Agreement was not complete under its
default provision when the involuntary petition was filed. As such, any of the Debtor’s legal or
equitable interests in the Agreement became property of the estate under § 541(a).

COP attempts to undermine this conclusion by producing various January 2008 letters that
purport to cancel and/or renegotiate the terms of the Agreement and provide for its automatic
termination effective January 9, 2008. These prepetition actions were, llo_we\}er; prohibited by the
December 19, 2007 Supplemental Order. The Supplemental Order prohibited the Debtor from
taking any “actions that may result in the termination of its [Ag_r.ecm_cnt];fwith [COP]...” Such
activities included the Debtor’s attempts to enter into the New C_o_é_tl L:eaSe Agreement with COP
and Reynolds’ attempts to terminate the Agreement be'fo_l_f_e' the expirétion of the 60-day cure
peﬁod. When asked about the Supplemental OrdEf a:nd ité .efli"ect, Reynolds stated that although
he was aware of the Supplemental Order, he did not éoﬁéider it or its impact on his negotiations
with COP in early January 2008. Re_ynolds_ﬁent- on to admit that the Supplemental Order did
prohibit him from terminating the Agreement .‘

At the time a bankl_'uptby petition ig filed, the estate includes any rights under a contract
that a debtor has — no more, no le.ss.23 Here, the Debtor still had all of the rights afforded to it

under the Agreement when the petition was filed because the Agreement had not automatically

2 Emphasis added.

3 Moody, 734 B.2d at 1213.
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terminated and any act to prematurely terminate the lease violated the Supplemental Order. Asa
result, the Agreement and any rights thereunder became property of the estate.

C. Postpetition Termination

COP maintains that even if the Agreement had not terminated pre-petition, it is not
assumable by the Trustee for other reasons. First, COP argues that the automatic stay did not toll
the running of the 60-day cure period and, as a result, the Agreement tefminated at the end of
business on January 8, 2009. But a review of the default provision of the Agreement does not
support this argument. The Agreement clearly states that COP may terminate the Agreement if
the Debtor fails to cure within the 60-day cure period. Although the Agreement does not include
what specific action is needed, COP must take some action in order to exercise its discretionary
authority at the end of the 60-day period to terminate the Agreement; ‘But by the time the 60-day
cure period had run (the end of business on January §, 200=8)‘,'thé_ involuntary petition had been
filed and the automatic stay prohibited COP (or any other Efeditor)' ﬁ'om seeking termination of
the Agreement without first getting relief from thé. stay;z“_

The case law cited by COP in support of this arguﬁlent is distinguishable from this case.*
Admittedly, the automatic stay does not stop the termination of a contract that automatically

expires by its own terms.* For example, in Moody the dealership agreements executed between

2 Section 362(a)(3).
» In support of its. motion, COP has relied or at least cited in support the following cases:
Trigg v. United States of America Dept. Of Interior, 630 F.2d 1370 (10th Cir, 1980); Moody, 735 F.2d
1200; In re Policy Realty Corp., 242 BR. 121 (S.D.N.Y. 1999); Memphis-Friday’s Ass'n, 88 B.R. 830;
In re West Pine Construction Co., 80 B.R. 315 (Bankr. E.D. Pa. 1987); In re Compass Development,
Inc., 55 B.R. 260 (Bankr. D.N.J. 1985). Each of these cases dealt with contracts that were subject to
antomatic termination, were not curable, or that expired under their stated terms. They did not includes
leases that were curable at the time the bankruptey petitions were filed.

26 Moody, 734 F.2d at 1213,
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the debtors and the creditor were subject to automatic termination 90 days after notice was
provided to the debtors.”” The 90-day termination notices gave the debtors no right to cure once
the notices were issued.® The court concluded that the aytomatic stay did not give the debtors
any greater rights than those granted to them in the contract, and at the time the bankruptcy
petition was filed, those contract rights were limited to the remaining portion of the 90-day
termination period. The court stated that “[the automatic stay does not toll the mere running of
time under a contract, and thus it does not prevent automatic termination of the contract.””
Ultimately, the court held that the debtors had no right to assume or reject the dealership
agreements under § 365 because § 362 did not toll the automatic ter1ninati.011..6.ffthe dealership
agreements.” Unlike the dealership agreements in Moody, termination of 't_1_1_e Agﬁcement was not
automatic at the expiration of the 60-day cure period.” COP still had to take steps to terminate
the Agreement once the 60-day cure period had expired and it Iv\:r:ais'_ lﬁ.fé'cluded from doing so by

the automatic stay.

7 .
® Id at 1213.

» I
30 Id. The second type of contract in the Moody case were jobbership agreements. The
jobbership agreements were unlike the dealership agreements because the jobbership termination notices
gave the debtors 15 days to cure the articulated default. The debtors in Moody filed their bankruptcy
petition before the.15-day cure period had expired. In contrast to the dealership agreements, the Moody
court allowed the debtors to assume or reject various jobbership agreements under § 365 because “[a]t the
time debtors filed their petition, the time for cure had not expired. The contract was still executory .,

{and] [u]nder section 365(a), deblors may still elect to assume the coniract,” fd. at 1215-16.

3 In re Wills Motor Inc., 133 B.R. 297, 301 (Bankr. S.D.N.Y. 1991} (finding that even
though there was no further act needed to terminate the lease, the termination was not complete because
there was a state court injunction in place that prevented the termination).
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Second, COP maintains that under § 365(c)(3) the Trustee cannot assume the Agreement
because it “has been ierminated under applicable nonbankruptey law prior to the order for relief.”
COP is accurate in pointing out that the order for relief was not entered in this case until
September 26, 2008. It is not correct, however, in its assertions that the Debtor voluntarily
relinquished the Agreement before that date or that the Agreement expired by its own terms post-
petition. As stated before, the later argument fails because the Agreement did not provide for
automatic termination at the end of the 60-day cure period. The former argument fails because
the Court questions the timing and efficacy of the Debtor’s purported voluntary relinquishment
based on the evidence presented at the hearings. If the Debtor vo luntarily_teﬁ.nihated any coal
operating agreement on June 23, 2008, then why weren’t Carl angstoh 'Elmd Toscano (two ofthe
attorneys involved at the time) notified of that decision before July 8, .200 8, and why didn’t
Toscano have any recollection of this issue being discussed?at. .tl..le,meet.ings he was purportedly
attended? Furthermeore, any action by COP to accept*tlig D:eb.tc_)r-’:_s 'gileged voluntary
relinquishment or to exercise dominion or control ox.niar-tl}e beﬁtor’s assets (including the
Agreement), would be a violation of the automatic stay and, therefore, void and without effect.®
The evidence presented simply does not supﬁdi‘t GOP’s contention that the Agreement terminated
post-petition. |

D. Early Assumi;tioh or Iiéjection

The Agreement b\etween-t_he= Debtor and COP did not terminate prepetition and any legal
or equitable rights the Dt;.btm.'lhad on the date the involuntary petition was filed became property

of the estate. ‘The Agreement did not terminate postpetition due to the restraining effect of the

32 Ellis v. Consolidated Diesel Elec. Corp., 894 F.2d 371, 372 (10th Cir.1990).
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automatic stay. COP does not assert that the Debtor conveyed its rights under the Agreement to
Hiawatha as one of its assets through the sale. Thus, the )Agreement was still in effect between
the Debtor and COP when the order for relief was entered, the Debtor’s rights under the
Agreement were npt sold postpetition, and under § 365(d)(4), the Trustee has 120 days from the
order for relief to assume or reject the Agreement.

COP requests that the Court require the Trustee to immediately assume or reject the
Agreement. The bulk of COP’s argument focuses on facts allegedly demonstrating that the
Trustee does not have the ability or the legal capacity to assume and/or assign the Agreement.
Some of these arguments include lack of sufficient water rights to mine, COP;:é"ow_11 disinclination
to enter into a lease agreement with anyone other than the Debtor or I-.I.ia.wath.é, and the need for
more equipment and further capital mﬁlsién to make the project via_ble..; The Court does not find
these arguments compelling at this point in the case. Any ai"'gﬁlllcﬁt?g addressing the ability of the
Trustee to assume and assign the Agreement can an_d«Will be. _addresged if and when the Trustee
decides to assume the Agreement. The Trustee, tljrqugh ‘;he-e{ridellce presented and the
testimony of Pollastro, has demonstrated that the right to mine the coal in the Bear Canyon Mine
is a valuable asset. There are signiﬁcaﬂt amounts of coal reserves and an active market in which
to sell those reserves. COP has faﬂejq. tb demonstrate sufficient grounds that would require the
Trustee to immediately assu;ﬁé or fejeét the Agreement. Consequently, COP’s Assumption
Motion was denied. - e

IV. EXTENSION MOTION

Under: §_‘365(c.1)‘ (4) a lease of nonresidential real property is deemed rejected if not

assumed or rejecfed by the earlier of 120 after the entry of the order for relief, or the date a

confirmation order is entered in the case, Subsection (B) allows a court to grant trustees a 90-day
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extension if the request is made prior to expiration of the 120-day period, and if the trustee is able
to demonstrate cause for such an extension. Cause under § 365(d) is not a defined term. In
examining cause under § 365(d)(4), courts have looked at the following factors that are applicable
here: (1) whether the lease is the primary asset; (2) whether amounts due under the lease are being
paid; (3) whether there will be any potential prejudice to the landlord from noncompensable
damages; (4) whether tile case is unusually large or complex; and (5) any other factor
demonstrating the lack of a reasonable period of time for the trustee to decide whether to assume
or reject.®

Several of these factors weigh in favor of allowing the Trustee additio;laz.l time to decide
whether to assume or reject the Agreement and the other executory cozifri;acts and leases. It
cannot be denied that the right to mine coal in the Bear Canyon Mine and-the equipment used to
mine that coal are the primary assets of the estate. There is'no értigﬁlated harm COP will suffer if
the Trustee is given additional time to assume or reject-ﬂtlhe.Agr_eqmént. COP will continue in the
exact same position it is now albeit with a potenti;a{e.\'rer in_di'éasing arrearage under the terms of
the Agreement. The initial involuntary nature of this Ca's"e.;cmd the litigation surrounding actions
taken during the gap period have made t.his_case' complex. The Trustee has spent much of his
early months dealing with his disputed ele'cfion and trying to get up to speed on various motions
to clarify and reconsider mhﬁgé as well.-a‘.‘n-. numerous other motions and requests made to this
Court. This coupled with the Debtor’s dilatory acts of not preparing accurate and timely

Schedules, a Statement of Financial Affairs, and creditor lists as well as the Debtor’s failure to

3 COLLIER ON BANKRUPTCY, § 365.04[3][{] at 365-38 (15" ed. rev. 2007); see also South
Street Seaport Ltd. P'ship v. Burger Boys, Inc. (In re Burger Boys, Inc), 94 F.3d 753, 761 (2ud Cir.
1998); In re Beautyco, Inc., 307 B.R. 225, 231 (Bankr. N.D. Okla, 2004).
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timely and adequately respond to the Trustee’s inquiries also weigh in favor of allowing the
Trustee more time to decide whether to assume or rejection the Agreement, The Trustee has
established that cause exists and, therefore, the Court granted the Extension Motion and extended
the deadline for the Trustee to assume or reject the Agreement and the other executory contracts
included in the Extension Motion to June 11, 2009,
V. CONCLUSION

The Agreement between COP and the Debtor and the other executory contracts and leases
are impoftant and valuable assets of this estate. All parties have an interest in allowing the
Trustee sufficient time to investigate the estate’s options and to formulate a cﬁurse of action in
regard to these contracts. COP’s reasons for requesting early termination of the Agreement are
not sufficiently compelling to require this Court to terminate the Trustee’s right before the
expiration of the 120-day time period articulated in § 365(d)(4). And the Trustee has presented
facts and argument sufficient to establish that there is.-céusé'to_-allow him additional time to
determine whether assumption or rejection of the A:gfeemént and the other executory contracts
will be beneficial to this estate. Two separate orders have been issued in addition to this

Memorandum Decision.

--END OF DOCUMENT
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Service of the foregoing MEMORANDUM DECISION DENYING COP COAL
DEVELOPMENT COMPANY’S MOTION TO REQUIRE THE TRUSTEE TO ASSUME
OR REJECT LEASE, AND GRANTING TRUSTEE’S MOTION TO EXTEND TIME
FOR TRUSTEE TO ASSUME OR REJECT EXECUTORY CONTRACTS OR
UNEXPIRED LEASES OF THE DEBTOR will be effected through the Bankruptcy Noticing

Center to each party listed below and to the MATRIX:

C.W. Mining Company

PO Box 65809

Salt Lake City, UT 84165
Debtor

Russell 8. Walker

David R. Williams

Woodbury & Kesler

265 East 100 South

Suite 300

Salt Lake City, UT 84111
Debtor’s Counsel

Kenneth A. Rushton, Trustee
99 West Main Street
P.0.Box 212
Lehi, UT 84043
Chapter 7 Trustee
Michael N. Zundel
Prince Yeates & Geldzahler
City Centre I, Suite 300
175 East 400 south
Salt Lake City, UT 84111
Trustee’s Counsel

Keith A. Kelly
Steven W, Call
Steve Strong .

Ray Quinney & Nebeker, P.C.

Conrad H. Johansen

Tyler Foulz

Qlsen Skoubye & Nielson

999 East Murray-Holladay Road-

Snite 200

Salt Lake City, UT 84117 _
Counsel for Owell Precast, LLC

John T. Morgan

US Trustees Office

Ken Garff Bldg,

405 South Main Street
Suite’300

Salt Lake City, Ut 84111

David B. Leta

Snell. & Wilmer
15 West South Temple

‘ Suite 1200

Beneficial Tower
Salt Lake City, UT 84101-1547

F. Mark Hansen
F. Mark Hansen, P.C.
431 North 1300 West
Salt Lake City, UT 84116
Counsel for Standard Industries, Inc.
el al.

36 South State St., Suite 1400
P.O. Box 45385
Salt Lake City, UT 84145-0385
Counsel for Aquila, Inc.
Opin0540.wpd 27 March 18, 2009




Case 08-20105 Doc 547 Filed 03/20/09 Entered 03/20/09 23:30:33 Desc Imaged
Certificate of Service Page 28 of 29
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STOEL RIVES LLP 614 Newhouse Building
201 South Main Street, Suite 1100 The Law Office of Peter W. Guyon, P.C.
Salt Lake City, UT 84111 10 Exchange Place
Counsel for Graymont Western US Salt lake City, UT 84111
Inc. Counsel for Hiawatha Coal
Company Inc.
Lon Jenking
Troy J. Aramburu
JONES WALDO HOLBROOK &
MCDONOUGH, PC

170 South Main St., Suite 1500
Salt Lake City, UT 84101

Counsel for Lyndon Property
Insurance Company
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